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MEMORANDUM FUK: Acting ui rector of wcatrni iatemgeace 

"HU BJfECT* i rsfltUOA of latelligescs taiormatien “ ' 

j esisiativa Proposal 


I The purpose of this memorandum U to imorr » you i* *■ 
current proposal in U»e form of droit legislation to OetUr protect 
intelligence Information from ueuthortced disciasuie **d eafOatn 
it* provision#. The droit is attacked to iaU memorandum a* 

Annex i. The preparation of the draft U under t SIB aetpices. 
and approval by an Ad Hoc USES Committee formed tor the 0«cUte 
purpose of drafting this legislation Is eapeeted ^ Mt"* 
weeks. The proposal then wiii oe forwarded for formal cooaidera- 

tidfi by USIfl. 


I, For almost two years tko Ad »*oc Ceram mao ha* »•**> 
wrestling with the problem of giving effective protect te 
intelligence information* particularly with respect i-> uaeathorisc 
disclosure. The Committee has been chaired by Hr. Houston, and 
the staff work has oeea done ay meraoer* of this office, a »uto.^r 
of meetings were held during which suggestions from other agencies 
were incorporated. Full Committee approval ha. **•* 
requested on the attached draft statute onica rsilec-s t*e*e 
suggestions. 

3. The idea behind this draft proposal items If am the 
inherent difficulties in prosecution for enautnorirec oi*c losers 
under the United State* espionage law*. Xhe Gorin ca*e, decide; 
by the Supreme Court in lfdO, has been interpreted thiougn the 
year. a. requiring te the prosecution of espionage 
the information divulged was To be usee to the injury ^ me United 
-t*te« or to the advantage el a foreign aation ' aao tae J«c.*mu« 
a the matter sought to oe protected during the trie? Beaune under 
the Gorin case the jury must decide whether tee twormaiLee i* 
related to the national defense and security. It U aovious that 


OGC Has Reviewed 
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in the protection of classified information from unauthorised 
dlitksvft t)ui prosecution nnds r U)t SifiMtit Act must bo limited 
to these cases vh«r« tbs evidence on intent is dear and tbs divulging 
of tbs information in an opts court Is not detrimental. 

*. These difficulties bars been apparent for many years, 
and as early as 194b efforts within the OmmmtS wars initiated 
to amend tbs espionage laws so that adequate protection of classified 
information could bo effected. Those efforts have led to some 
Changes. Unfortunately, however, »e changes nave been made 
which would ease the burden of the Government in the prosecution of 
espionage cases ia over censing the Gorin doctrine. Gae ef i;he 
suggestions most often made to ease this burden has bees u» adopt 
legislation similar to the British Official Secrets Act. htusiies have 
been made on this suggestion, but no formal presentation has boon 
made because ef the basic incompatibility bf **♦ British Off icial 
Secret* Act to the United States Constitution, tu the other bend, 
there are a number ef lnwyore who believe that adequate protection 
cannot be given to classified information under existing legislation 
because, ae they put it, criminal procedure demands that 
information which a defendant is accused of disclosing must; o* 
presented in open court. Nevertheless, this Office has been working 
on the problem with an eye toward approval by the Congress of 
legislation specifically aimed at the protection of intelligence 
information. Consideration has boon given to the argument that 
any legislative proposal will ho criticised oo the usual ground* of 
a threat to constitutional freedom* and also to the more technical 
argument that classified Information will still have te bo proeentod 
in open court. Our work on this problem has boon dovetailed into 
the work of the Ad Hoc Committee of USIB. 


5. Our first objective is to present the pro bl em to Congress 
in the form of a legislative proposal for the protection of Intelligence 
Data* We believe that the fact of a statute for the protection of 
intelligence Data will have a considerable deterrent effect regardless 
of whether a case Is ever prosecuted. 

b. With tfaim in mind, the proposal now before the Ad Hoc 
Committee contains a new legislative term, intelligence Data. Taking 
a hint from the restricted data category of the Atomic Eaorgy Act, 
we have attempted to put into legislation a definition of intelligence 
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information. In affect, the proposal would sot intelligence apart 
and apply to It statutory protection. Explanation of the various 
sections of the proposal follow. 

7 , Paragraph 1 would make the statute applicable abroad as 
well as within the United States. Paragraph 2 defines Intelligence 
Data and categorizes various types of information which are 
included in the terra Intelligence fata. 

8 , The full force of the draft proposal occurs in Paragraph 3. 
First, the statute is made applicable to present or former employees 
of the Government, members of the armed forces, or contractors. 
Second, the proposal sets down as one of the elements that the person 
knowingly disclose Intelligence Data to a person not entitled to 
receive Intelligence Data; the theory being that under this particular 
wording the fact that divulged information was classified Intelligence 
Data would be all that would be necessary to prove in open court. 

In effect, it would substitute the judgment of the Director of Central 
Intelligence for that of the jury, limiting the proposal so that 
it applies only to employees and former employees was suggested for 
two reasons: (1) the employee or the former employee is the source 
of leaks of classified information, and (2) it lessens the impact of 
the argument that this type of legislation is a step toward censorship 
and infringes upon the freedom of the press. To use a broader 
category, such as anyone who divulges classified information, 
would make the prosecution of reporters a possibility but would also 
engender a great deal of pressure against the passage of such 
legislation. Paragraph 4 would make an attempt to disclose a 
violation. 


9. Paragraph 5 provides for regulations implementing the 
statute to be promulgated by each agency responsible for the 
protection of Intelligence Data and also provides for Presidential 
approval for the purpose of uniformity. At the insistence of the 
FBI, provision is mad# in this section for each agency to investigate 
violations occurring within that agency. 

10. Paragraph i, as explained above, deals with violations after 
the fact. In Paragraph fc is a proposed solution to the very real 
problem of how to stop a person from passing classified information 

by use of the injunction. It is patterned after Section 2280, Title 42, 
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United States Cede (Atomic Energy Act). ¥/hile tils section has 
never keen tested in the courts, it is considered a weapon wfcick 
would serve a useful per pose as a deterrent. 

11. Attachments 2 and 3 dealing mere a pac ifically «4th the 
aackground of the Espionage Act and this Gommittes are alee 
provided for your information. 


JOHN i>. * ARivEA 

\ctiag General Counsel 

Attachments - 3 

OGC:MCM:kma (31 Aug 62) 

Orig - A/DCI 

1 - Executive Director 
1 - ER 

1 - D/ Security 
3 - OGC 
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